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al{ anf g rat an#gr arias argra aar ? at a z mer tf zpenferfa fl
lg ·Ty er 3rferart a,t 3@a a grlerur ma rgdm or a

Any person aggrieved by this Order-ln~Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0

Revision application to Government of India:

(@) 4trsaa .gyc 3rfefru, 1994 c/51" tTRl" rn ft aarg zTg mt#i a a qulaa err cf5l"
\jtf-tfffi cB" ~~ qxrgc/? cB" 3RllIB TJfi"a=rur ~ mtfA ~, 'Bffif Xi\/c/?IX, fcRc=r ½?IIC'lll, m
fat,; aheft ifra, #ta tua, ir rf, { Recar : 110001 cf5l" c/51" ~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

. Delhi - 11 O 001 under ,Section 35EE of the CEA 1944 in respect of the following case, governed l?Y first
proviso to sub-section (1) of Section-35 ibid :

(ti) zuf I #t sf a mu& ra hf g1far umfas#t usrm zr 3r qrar # a
fcM:fl" '-!-JU'5Pllx °fl"~ '-I-J0'5fill '< if 1=flC1 ~ \i'IRf ~ 1=flTf if, ZfT M" ·-1-J0'5PIIX ZfT~if~% M"
star za fa4t qaetrr '±l ma al ufa # a?hr s{ st I

(ii) In case of any loss of goods where the loss occur in transit from a fac or to
another factory or from one warehouse to another during the course of pro ·in a
warehouse or in storage whether in .a factory or in a warehouse. ··
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(B)

ma a are ff zg zur ,gr # faff ma u zt la # fa4fu cu)t gca aea
• +=fR'l ~ '3~ 1 c(1 ~ cB" ~ cB" ~ "# ~ 'BT«f cB" ~ fcITT:rr ~ m~ "# Pl ;qf ffi a % 1

In case of rebate of duty of excis~ on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if sql<a #t snqa zge yuar # fry sit sh fee mu t r{ & ailh an#gt
it za err gi fu gaff mgr, sr4ta' arr ufRa err~~ m ~ "# fcrffi
~ (-.=f.2) 1998 m 109 arr fgaa fag mtg ztt

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q
of the Finance (No.2) Act, 1.998. .

(1) ha sara zgcas (r8ca) Rural, 2001 cB" frn:r:r 9 siaf Reff&e qua in y-8 "#
at ufzji , ha sm?r a uf sm2gr fa feta R fa@=arr ya 3r@a
3er 6l z)-at ,fail a tr Ura 3ma au urr a1fag pr rr rat <.ln gff
cB" ~ m 35-~ i Reff # # 4arr # rd er €tr--s ram at uRa st etft
afegl

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall oe accompanied by _

· two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
- copy of TR-6 Challan evidencing payment of prescrib'ed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rf@3mean re; us icaa van g arg uh zu swa a slat q1 2oo/-#la
:fTcTT1" c#l" Girg 3ik uzj vicaiaa ga ala nrar st "ciT 1000/- c#l" ~~ c#l" "\J'ITq I 0
T.he revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zrea, #tu sarqa zca vi ?ata sf18)g nzn@raw uf 3rfl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab@tr surd zca 3rf@fr, 1944 #t err 36-4/35z 3if

Under Sedion 358/ 35E of CEA, 1944 an appeal lies to :-

(cl)) . '3cfafc;JRsla qR-vi§c( 2 (1) cf)_"# ~~ cflm c#1" 3rfta, sr#tat #a #hr zcen,
#ht aqua zyea vi ala 3fl#tr nznf@raw(frez) #t ufa 2fl 4)Real, 3s#rare
# 2Teal, sq3n,1f] s4qt , 3lat ,f@raff, l,rs1dasooo

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 3 of appeals
other than as mentioned in para-2(i) (a) above.

'
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed ·under Rule 6 of: Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, .5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of tile place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf sa arr?gr a{ pa smrzii a ar sh ? at r@ta a ital # fg #) ar 4rat
sq[ai infa=a srr a1Reg z au # st'gg Rt fa fa rt anrf as h far
zrenfeIf 34)1 =naff@raurat ya or@a u ala war qt gas 34a fur Gr p
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

urnral zrearf@Ru 497o zJerrisjif@era #Rt 3rqPr- siafa fefffa fag rur sa
34a zr parer zenfenfa [ofa feral # 3reg # tat a va ufu .s.so h
c/?l---ll Ill I C'I ll ~ R,cjJc .c¥JT 6T"4T~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr it if@ tai at Rial av a fut #) ah sft en 3naffa fan Grat ? t
tit zyca, #tr sara zrcen ya at 34Rt +nrurf@raur (al,ff@fen) fa, 4gs2 Reat,

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«u #la rca, btu snla zen vi ara 3r@)tu nznferau(fRre€),#
,for#catmu afcnii(Demand) yd is(Penalty) nr 10% 1i<f ~ cpB]"

erfaf rraifas, erfraoaq 'GJJ=iT 10~ ~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act,' 1994)

bk4Garapc8ihataa ia«fa, mf@a@h afar a7ii(Duty Demanded)
a. (Section)~ 11D iB'~ f;rmft:r '&tr;
~ @<:IT1R'fd'fRa:c~qfj-Tifu;
~ 'fRa:c~ f.:rq-J:ff iB' frr:n:r 6 iB' aITTr~ Tifu.

e uqfsarr«ifa 3r)er ?usea soarstgearl, sn@he aRerr as bf@gqaa sar fear rat%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83. & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<r arr?r ,R erfha ufraur#ar uasizea srrar zyeaa aos fa@a st atr fang rgre 1o
yrarurk szia avs Rea1R@a elaaauk 1omarulstsf?y

In view of above, an appeal against this order shall lie before the ayment of
10% of the duty demanded where duty or duty and penalty are in disp here
penalty alone is in dispute." /

. ii:.,



F.No. GAPPL/COM/STP/2733/2023-Appeal·

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Sanjay Fulchandbhai Makwana, 13, Vishnu

Narayan Society, Bagefirdosh, Jogeshwari Road, Amraiwadi, Ahmedabad - 380026

(hereinafter referred to as "the appellant") against Order-in-Original No. 198/AC/Div

1/HKB/2022-23 dated 26.12.2022 (hereinafter referred to as "the impugned order") passed by

·the Assistant Commissioner, Central GST, Division I, Ahmedabad South (hereinafter referred

to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AGHPM3615Q. On scrutiny of the data received from the Central Board of Direct Taxes.

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.

12,16,618/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained· Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of required

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/15-73/DIV

I/Sanjay Fulchandbhai Makwana/2020-21 dated 21.12.2020 demanding Service Tax

amounting to Rs. 1,50,374/- for the period FY 2014-15, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery· of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1) and

Section 78 of the Finance Act, 1994.

2.2 THe Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,50,374/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2014-15. Further (i)

Penalty of Rs. 1,50,374/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- under Section 77(2) of the Finance Act,

1994.
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, along with an application for condonation of

delay, inter alia, on the following grounds:

o The appellant is an individual contractor inter-alia engaged in the pure labour supply

related to coal. The appellant was under the impression that he is not required to take

registration under the Service tax regime.

The appellant submitted that the appellant is eligible for exemption of Small Scale

Service provider as per Notification No. 33/2012-ST dated 20.06.2012, which was not

given by the adjudicating authority in the impugned order. The appellant submitted

copy of Income Tax·Return for FY 2013-14 in support of the same, under which they

have filed ITR showing Nil service income for the FY 2013-14.

o Without being prejudice to the above submissions, the appellant submitted that

considering the amount received by the appellant is inclusive of Service tax the benefit

of cum-tax should have been provided for determining the Service tax liability. The

appellant submitted that Service tax is an Indirect Tax. As per the system of taxation,

tax borne by the consumer of goods/services is collected by the assessee and remitted

to the Government. When no tax is collected separately, the gross amount has to be

adopted to quantify the liability treating it as value of taxable service plus service tax

payable.

o The extended period of limitation can be invoked only where an escapement of tax has

been occasioned by the suppression, omission or failure to disclose wholly or truly all

material facts required for verification of assessment by the appellant or when the

appellant had an intention to evade the payment of tax:. In the present case, the

appellant has not suppressed any · infonnation from the Department and the

Department was at all times, aware of the activities. of the appellant. Therefore, an

invocation of extended period of limitation by the adjudicating authority is bad in law.

» The appellant submitted that for the reasons set out hereinabove, the entire demand

itself is unsustainable as there is no liability of service tax for the period in dispute.

Hence, the demand for interest also cannot sustain and no penalty can be imposed on

them.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 26.12.2022 and received by the appellant on 49f: wever, the present

5
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appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 22.03.2023, i.e. after a

delay of 18 days from the last date of filing of appeal. The appellant have along with appeal

·memorandum also filed an Application seeking condonation of delay stating that the appellant

works as labour and is not a qualified person and hence he was not in a position to read and

comply with requirements of law. The appellant did not receive any professional guidance

regarding law within time limit, hence despite being willingness to comply he was not in a

position to comply. Therefore, there is delay in filing of appeal.

4.1 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 18 days and take up the appeal for decision on merits.

4.2 Personal hearing in the case was held on 21.08.2023. Shri Jaykishan K. Vidhwani,

Chartered Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the show cause notice in respect

of first half of the FY2014-15 has been issued beyond the statutory period of five years and

the same is time-baned. He submitted that the appellant provided labour services to corporate,

where the liability to pay ta~~the recipient on reverse charge basis. He fmiher submitted

that as may be seen from the ITR for the previous year, the income of the appellant-was less

than Rs. 10,00,000/- therefore, the appellant is eligible for threshold exemption during the

Financial Year 2014-15. Accordingly, he requested to set aside the impugned order. For

second half of Financial Year 2014-15, he requested time of ten days for additional

submissions.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum; during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the pe ·

6
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6. It is observed that the main contentions of the appellant are that (i) he is an individual

contractor inter-alia engaged in the pure labour supply related to coal and he was under the

impression that he is not required to take registration under the Service tax regime. The

appellant is eligible for exemption of Small Scale Service provider as per Notification No.

33/2012-ST dated 20.06.2012 for the FY 2014-15; (@i) the show cause notice in respect of first

half of the FY 2014-15 has been issued beyond the statutory period of five years and the same

is time-barred; and (iii) they are eligible for cum-tax value benefit under Section 67(2) of the

Finance Act, 1994.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving atthe conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

'.'It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts and submission ofthe noticee."

7.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the ate ory of service in respect of

7
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which service tax is sought to be levied and collected. This, in my considered view,.is not a

valid ground for raising of demand of service tax.

8. I also find that the appellant have contended that the demand for the first half of FY

2014-15 is barred by limitation. In this regard, I find that the due date for filing the ST-3

Returns for the period April, 2014 to September, 2014 was 14 November, 2014 (as extended

vide Order No. 02/2014-ST dated 24.10.2014). Therefore, considering the last date on which

such return was to be filed, I find that the demand for the period April, 2014 to September,

2014 is time barred as the notice was issued on 21.12.2020, beyond the prescribed period of

limitation of five years. I, therefore, agree with the contention of the appellant that, the

demand is time baned in terms of the provisions of Section 73 of the Finance Act, 1994.

Therefore, the demand on this count is also not sustainable for the period from April, 2014 to

September, 2014, as the same is barred by limitation. In this regard, I also find that the

adjudicating authority has not taken into consideration the issue of limitation and confirmed

the demand in toto.

9. As regard the benefit of threshold limit of exemption as per the Notification No.

33/2012-ST dated 20.06.2012 admissible to the appellant or not, I find that the total value of

service provided during the Financial Year 2013-14 was NIL as per the Income Tax Return

submitted by the appellant for the FY 2013-14, which is relevant for the exemption under

Notification No. 33/2012-ST dated 20.06.2012 for the FY 2014-15. Therefore, I hold that the

appellant are eligible for benefit of exemption up to Rs. 10,00,000/- during the FY 2014-15

and they are liable to pay Service Tax on remaining amount of Rs. 2,16,618/- for the FY

2014-15.

10. The demand needs to be re-quantified considering the fact that the demand for period

April, 2014 to September, 2014 is barred by limitation and the appellant are eligible for

benefit of threshold exemption upto Rs. 10 lakh during the FY 2014-15.

11. Considering the facts of the case as discussed hereinabove and in the interest of

justice, I am of the considered view that the case- is required to be remanded back to the

adjudicating authority for re-calculation of the demand and also for the consideration of the

claim of the appellant for cum tax benefit in service tax payable amount on the remaining

mcome.

12. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant

by way of remand.

l
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13. zfl a«f traf Rt n€afta R q c1. 1 .z1 Z:l qt a@Ra fat smar?t
The appeal filed by the appellant stands disposed of in above terms.

t0 ,a2'4
(Shiv PratapSingh)

Commissioner (Appeals)

•

Attested

S erintendent(Appeals),
CGS , Ahmedabad

By RPAD I SPEED POST

To,
Mis. Sanjay Fulchandbhai Malcwana,
13, VislnmNarayan Society,
Bagefirdosh, Jogeshwari Road,
Amraiwadi, Ahmedabad-380026

The Assistant Commissioner,
CGST, Division:.I,
Ahmedabad South

Date:
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Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I, Ahmedabad South

· 4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South
(for uploading the OIA)
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